
STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Zurlch Insurance Company

for Redeternlnation of a Deficiency or Revision
of a Determlnatlon or Refund of Corporatlon Tax
under Artlcle 33 of the Tax Law for the Years
1 9 7 8  -  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmisslon, that he ls over 18 years of age, and that on the
17th day of January, 1986, he served the wlthln not lce of Declslon by cert l f led
nail upon Wllllam M. Stroud, the representatlve of the petltioner ln the wlthln
proceedlng, bI encloslng a true copy thereof in a securely seal-ed postpald
wrapper addressed as follows:

Wil l ian M. Stroud
Zurich Insurance Conpany
231 N. Mart ingale Rd.
Schaumburg, IL 60195

and by depositing same encl-osed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Service within the.State of New York.

That deponent further says that the sald addressee ls the repreeentatlve
of the petitioner herein and that the address set forth on said lrraPPer Ls the
last known address of the representat lve of the pet l t loner.

Sworn to before me thls
17th day of January, 1986.

Authorized to ster oaths
pursuant to T Law sect ion L74



State of New York :
s 9 .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Cornml"sslon, that he l"s over 18 years of age, and that on the
17th day of January, 1986, he eerved the wlthln notLce of Declslon by cerEif led
nail upon Zurich Insurance Company, the petltloner ln the wlthin proceeding,
by enclosing a true copy thereof ln a securely sealed postpald wrapper
addressed as fol lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Zurich Insurance Company

for Redeterminatlon of a Deficlency or Revl"slon
of a Determinatlon or Refund of Corporation Tax
under Artlcle 33 of the Tax Law for the Years
1978 -  1980.

Zurich Insurance Company
c/o tJt l l ian M. Stroud
231 N. Mart ingale Rd.
Schaumburgr IL 60196

and by deposlting s€rme enclosed
post offLce under the exclusive
Service withln the State of New

That deponent further says
hereln and that the addresa set
of the pet l t ioner.

Sworn to before me this
17th day of January, 1986.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee Ls the Petltioner
forth on sald ltrapper l"s the I'ast known addreee

ster oaths
sec t lon  174



S T A T E  O F  N E I ^ T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January  17 ,  1986

Zurlch Insurance Company
c/o Wil l lam M. Stroud
231 N. Mart lngale Rd.
SchaumburBr IL 60196

Gentlemen:

Please take notlce of the Decislon of the State Tax Conrmission enclosed
herewith.

You have now exhausted. your rlght of revlew at the adminlstratl,ve level.
Pursuant to sect lon(s) 1090 & 1519 of the Tax Law, a proceeding Ln court  to
revLew an adverse decision by the State Tax Comrnisslon may be Lnstltuted onl-y
under Article 78 of the Ctvil Practlce Law and RuLes, and must be cormnenced Ln
the Supreme Court of the State of New York, Albany County, withln 4 months from
the date of thie not ice.

Inqul"ries concerning the computatlon of tax due or refund allowed ln accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltlgatlon Unlt
Bui ldi .ng #9, State Campus
Albany, New York L222'7
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t lonerrs Representat ive
Wll l lan M. Stroud
Zurich Insurance Company
231 N. Mart lngal-e Rd.
Schaumburg, IL 60f96
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

of

ZURICH INSURAI'ICE COMPAI{Y

for Redeterminat ion of Def ic iencles or for
Refunds of Corporation Tax under Artlcl-e 33 of
the Tax Law for the Years L978, 1979 and 1980.

1. On Februaty 12, 1982,

Insurance Company (ttZurich"),

due for 1978 in the amount of

the Audlt Dlvlslon lssued two

DECISION

Petitioner, Zurl"ch Insurance Conpany, clo Willlan !1. Stroud ' 23L North

Martingal-e Road, Schaumburg, Ill lnois 60196, fiLed petitlons for redeterminatlon

of deficiencl-es or for refunds of corporation tax under Article 33 of the Tax

L a w  f o r  t h e  y e a r s  L 9 7 8 , 1 9 7 9  a n d  1 9 8 0  ( F i l e  N o s . 3 7 2 3 7  a n d  3 7 4 5 1 ) .

A hearing was held before Dennt"s M. Gallther, Hearlng Officer, at the

offices of the State Tax Commlsslon, Two Worl-d Trade Center, New York, New

York, on February 28, 1985 at 10:45 A.11.,  wlth al l  br iefs to be subnlt ted by

JuLy 29, 1985. Pet l t ioner appeared by l ts Tax Director,  Wtl l ian M. Stroud.

The Audtt  Divis lon appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of

counsel)  .

ISSUE

Whether the Audit Dlvislon properly requlred petltloner to

entire net lncone interest income from certain bonds issued by a

government.

FINDINGS OF FACT

lncl-ude Ln lte

foreign

the Audit Divlsl"on lssued to petltloner' Zurl"ch

a Notice of Deflciency aasertlng additl"onal tax

$2561291.00r  pLus  in te res t .  On Apr l l  21 ,  L982,

notlces of deflclency to Zurlch assertLng addl"tlonal
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tax due for the years L979 and 1980 ln the amsunts of $17,835.00 and $64'189.00'

respect lvely,  pl-us lnterest.

2.  By a l -et ter dated August 8, 1983, the Audlt  Dlvis ion asserted Lncreases

in the respective amounts of the deficiencl,es prevlously asserted for 1979 and

1980, such that the def lc l .encies for these years now asserted are $84'641.00

and $96r106.00 ,  respec t lve ly ,  pJ-us  ln te res t .

3.  On March 30, 1982, Zurich agreed to and paid $161,841.00 in tax due

for 1978. Ilowever, interest accrued on this agreed and paid portion of the

def ic iency for 1978 fron March 15, 1979 to March 30, 1982 was not pald. At the

hearLng, Zurich admltted that such l.nterest is due and ls not bel.ng contested.

For 1978, the amount of the def ic lency remaining at issue ts $22,389.00, Plue

interest.

4.  The aforementloned def ic iencles, as or lginal ly issued and later

increased, included assert ions that:  a) Zurlch, as an al len corporat ion, l tag

not entltled to a retallatory tax credlt, and b) interest lncome earned on

foreign government bonds nas properly includible in entire net income (ttE.N.I.tt)

for purposes of calculat lng Zurlchrs tax l labi l i ty to New York State.

5. With respect to Findlng of Fact "4-4", .W,, the New York State

Department of Insurance has certified that Zurich l.s treated as doniclled ln

New York State under Insurance Law sectlon 32-a, and thus the Audlt Dlvisl"on

has allowed retaliatory tax credlts in reductlsn of the deflciencles for each

of the years in questLon. Accordingly, the only ltem at lssue is the propriety

of including the noted foreign government bond l.nterest lncome in Zurlchrs

E.N. I .  fo r  the  sub jec t  years .

6. Zurich l-s an alien corporation which was founded ln Swltzerland l.n

L872, and l-s located at Mythenquala 2-8002, Zurl,ch Switzerland. By 1912,
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Zurich lras one of the leatling l.nsurance companies on the contlnent. In a move

to diversi fy into the United States, the t tu.S. Branchtr was formed in December'

IgL2' .  In order for U.S. Branch to conduct buslness in the Unlted States, l t

r i las necessary to be adnlt ted in one of the states. U.S. Branch selected New

York as lts rrport of entryil into the Unlted Statesr and began dolng businees ln

New York State on January 1, 1913. U.S. Branch malntains an office ln New York

from which lt sells casualty insurance.

7. U.S. Branch or lglnal ly establ lshed i ts off ice headquarters in Chlcagoe

Illlnolsr Ernd later moved from there to lts present location in Schaumburgr

I l l i no is .

8. Ever slnce lts entry into the Unlted States through New York, U.S.

Branch has been considered by New York as an "adopted domestlc". New York

treats U.S. Branch as a domestic insurer in the administratlon of the lnsurance

law. New York acts as the lead state ln conductlng its examination of accountg

and New York performs lts market analysis the same as lt would for any other

domestic insurer. Other states reeognize thls status and allow New York to

t thead" the statutory examinat ion, market audits '  etc. ,  of  U.S. Branch.

9. U.S. Branch maintal.ns a separate accountlng system fron Zurich, and

reports to the United States Treasury and to New York State on a seParate

accountlng basie from Zurich. The lnterest income at iasue aroae prl"marlly

from investments in Canadian government bonds.l The bonds l-n question are

l isted as assets on the books of U.S. Branch, and on the prof l t  or loss and

balance sheets subnitted to the New York State Department of Insurance. The

The amount of
$ 4  , 3 8 5  ,  2 6 3  . 0 0

such ln te res t  income ls  $1 ,666 '506.00  fo r  L978,
f o r  1 9 7 9  a n d  $ 8 , 3 2 8 , 0 3 7 . 0 0  f o r  1 9 8 0 .
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bonds are physically held either by a brokerage house or by the trust department

of a bank either in New York or Schaumberg, Ill lnois. Interest pa)rments are

sent to the place where the bonda are held and are credited to U.S. Branch.

10. Petitioner maintains that since it is subJect to Federal income tax

under Internal Revenue Code ("I .R.C.")  sect ion 864, any income not def l .ned

thereunder as |teffectlvely connectedtt ls not subject to tax by New York State

and not part  of  E.N.I .  By contrastr  the Audlt  Divls ion seeks to lnclude the

interest income by vir tue of Tax Law sect ion 1503(b) (2) (B).  Pet i t ioner notes

that whl1e lnterest income from German government bonds held in Zurlch ls not

belng lncluded in E.N.I .  by the Audlt  Divis lon, the interest lncome from

Canadian government bonds he1-d by U.S. Branch ls being lncluded ln E.N.I .

Final lyr pet i t ioner notes that whl le Tax Law Art ic le 9-A def l-nes E.N.I .  as

income from within or without the United States [Tax Law S208(c) J ' there ls no

comparable sectlon under Tax Law Artlcle 33. In sum, petitloner asserts the

Canadlan government bond interest is not effectively connected foreign aource

lncome such that i t  ls lncludible in E.N.I .  for New York purposes.

11. The part les have st l -pulated and agreed as fol lows:

a) tf the aforementloned interest income lras properly Lncludtble ln

pet l t ionerrs E.N.I . ,  then any expenses attr lbutabl-e to earning such

interest income would be al-lowable;

b) f f  such interest lncome was not properly lncl-udible ln E.N.I . ,  then

any such expense would not be allowable.

CONCLUSIONS OF LAW

A. That for taxable

corporations are subJect

Tax Law. Tax Law sectl,on

years conmencl-ng on or after January 1,

to two franchise taxes lnposed by Article

1501 imposea a franchlse tax slmllar to

L974, insurance

33 of the

that whlch l"s
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imposed on business corporatlons by Article 9-A. Pursuant to Tax Law sectton

L502, the tax ls the greatest amount yielded from four alternatlve bascs, the

first belng the portion of the taxpayerts entire net income all-ocatcd to New

York. Tax Law sectlon 1510 lnpoaes an additlonal franchl.se taxr elnl.lar to

that lmposed by former Tax Law sectton 187, measured by the taxpayerts premiums.

B. That Tax Law section 1503 sets forth the manner ln whlch entire net

income l"s to be caLculated. Tax Law sectlon 1503(b) (2) (B) provldes that cntLre

net incomc shall be determined without the exclusion, deductlon or credit of:

t'(A)ny part, of any lncome from dlvidends or intereet on any klnd
of stock, securltles or l-ndebtcdncss, except as provided ln Subpara-
graphs (A) and (B) of paragraph one hereof (lncome from subsidtary
capltal and fifty percent of dlvidends other than from eubsidlaries)."

C. That tax exempt lnterest may be lncluded ln taxable net Lncome for the

computation of nondlscriminatory franchlse taxee. Northern Flnance Corp. v.

Tax Conmission, 290 U.S. 601 (1933);  Wcrner Machlnc Co. v.  Dircctor of Dlvls ion

o f  T a x a t i o n , 3 5 0  U . 5 . 4 9 2  ( 1 9 5 6 ) .

D. That Tax Law Article 33 imposcs franchLse t,axes upon insurance corpora-

tions rather than taxes on income. Theee taxes are imposed upon the prlvllcge

of doing business in New York ln a corporate capaclty, and the tax is conputed on

the valuc of that prlvl.lege, which ts measured by incomc (or some alternate baels).

Petl.tioner is trcated as a New York domlcillary, entered the United Statcs through

New York, and carries the Canadian bonds on Lts booke rather than on the booke of

Zurlch ln Switzer l-and. The pet l t lonerrs lncome ls not taxed dlrcct ly.  Rather,  Lt

is used to measure the value of the privlJ-ege being taxedr and lt properLy lncl-udee

aLl- of the income, includlng Canadian bond lncone, of the taxpayer (see Matter of

Federal Insurance Company, State Tax Cornnr., November 9, 1982).
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E. That as noted in Flndlng of Fact t t3t t ,  interest on the paid port ion

the def lc iency asserted for 1978, computed from March 15, L979 to March 30'

1982, is not contested and remains due and owlng.

F. That the petitlon of Zurich Insurance Company ls hereby denLed and

not ices of def ic iency issued on February 12, 1982 and Apri l  21, L982, as

o f

nodif led, are sustalned.

DATED: Albany, New York

JAN I 71980
STATE TA)( COMMISSION

PRESIDENT


